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Item 1.01 Entry into a Material Definitive Agreement.
 

KVH Industries, Inc. (the “Company”) entered into a Cooperation Agreement (the “Cooperation Agreement”) with Black Diamond Capital
Management, L.L.C., which beneficially owns approximately 17.2% of the Company’s outstanding common stock and Stephen H. Deckoff (collectively
with each of their respective affiliates and associates that beneficially owns, directly or indirectly, any securities of the Company, “Black Diamond”), dated
as of February 3, 2023.
 

Pursuant to the Cooperation Agreement, the Company (i) has granted Black Diamond a waiver, during the Standstill Period (as defined below), under
the Company’s stockholder rights plan, as set forth in the Stockholder Rights Agreement, dated August 18, 2022, between the Company and
Computershare Trust Company, N.A., as Rights Agent (the “Rights Agreement”), allowing Black Diamond to acquire up to 25% of the Company’s
outstanding common stock without being deemed an “Acquiring Person” under the Rights Agreement, (ii) has permitted Stephen H. Deckoff, Founder and
Managing Principal of Black Diamond, to serve as an observer on the Company’s board of directors (the “Board”), and (iii) has agreed to nominate and
support Mr. Deckoff as an independent Class III Board director (in such capacity, the “New Director”) at the Company’s 2023 annual meeting of
stockholders (the “2023 Annual Meeting”), subject to certain limitations. If and when the New Director is seated as a director, Black Diamond’s observer
right as described above will terminate. In the event of the death, disability or other incapacity of the New Director or other compelling reason, Black
Diamond will have a replacement right with respect to the New Director, which will be subject to the Company’s approval (not to be unreasonably withheld
or delayed).
 

Under the Cooperation Agreement, Black Diamond has agreed to certain voting commitments. Commencing on the date of the Cooperation Agreement
and ending on the date that is the later of (i) the date that is thirty calendar days prior to the notice deadline under the Company’s bylaws for stockholders to
submit stockholder nominations for election to the Board at the Company’s 2024 annual meeting of stockholders and (ii) the effective date of any
termination or resignation letter submitted by the New Director (such period, the “Standstill Period”), Black Diamond has agreed to appear in person or by
proxy at each meeting of the Company’s stockholders and to vote all of its shares of the Company’s common stock in accordance with the Board’s
recommendation with respect to the election, removal and/or replacement of directors. Black Diamond has also agreed that until the conclusion of the
Company’s 2024 annual meeting of stockholders it will vote all of its shares of the Company’s common stock in excess of 3,298,597 shares in accordance
with the Board’s recommendation with respect to all proposals submitted to Company stockholders for their vote (including a transaction with a third party
that would result in a change in control of the Company or the sale of substantially all of its assets); provided that if the recommendation of the Board is not
unanimous with respect to any stockholder proposal (not including the vote of the New Director), then Black Diamond may vote such excess shares in the
same proportion that all other stockholders of the Company vote on the matter.
 

 



 

 
During the Standstill Period, Black Diamond has also agreed to certain standstill provisions, including, among other things, agreeing not to, subject to

certain exceptions, (i) acquire cumulative ownership (directly or indirectly) of more than 25% of the Company’s outstanding common stock, (ii) transfer its
shares of common stock to any third party that would result in such third party owning more than 4.9% of the Company’s outstanding common stock,
(iii) engage in any solicitation of proxies or consents with respect to any matter or proposal, (iv) nominate or recommend for nomination any person for
election to the Board, (v) make or be the proponent of any stockholder proposal, (vi) initiate or participate in any tender or exchange offer, merger,
consolidation or other extraordinary transaction involving the Company, (vii) subject any voting securities of the Company to any voting arrangement or
agreement, or (viii) acquire or engage in any transaction involving synthetic equity interests or short interests in the Company.
 

Pursuant to the Cooperation Agreement, the Company will accept the resignation of one of its incumbent directors, which resignation will become
effective at the 2023 Annual Meeting, such that if and when the New Director is seated as a director, the size of the Board will remain six directors
thereafter.
 

The Company and Black Diamond have also agreed to certain non-disparagement and no-litigation provisions, subject to certain exceptions.
 

The foregoing summary of the Cooperation Agreement does not purport to be complete and is qualified in its entirety by reference to the full text of
the Cooperation Agreement, a copy of which is attached as Exhibit 10.1 hereto and is incorporated herein by reference.
 

Amendment to Stockholder Rights Agreement
 

On February 3, 2023, the Company and Computershare Trust Company, N.A., as Rights Agent (the “Rights Agent”) executed Amendment No. 1
(“Amendment No. 1”) to the Stockholder Rights Agreement (the “Amendment”), effective as of February 3, 2023. A copy of the Amendment is attached
hereto as Exhibit 4.1 and incorporated herein by reference.
 

Amendment No. 1 amends the Rights Agreement to exempt purchases of capital stock of the Company by Black Diamond from the provisions of the
Rights Agreement, up to an aggregate of 25% of the Company’s outstanding common stock.
 

The above description of Amendment No. 1 is qualified in its entirety by reference to Exhibit 4.1 attached hereto.
 
Item 3.03. Material Modification to Rights of Securityholders.
 
The information disclosed under Item 1.01 above regarding the Rights Agreement, as amended, is incorporated by reference herein. The Amendment is
attached hereto as Exhibit 4.1 and is incorporated herein by reference.
 
Item 7.01 Regulation FD.
 

On February 3, 2023, the Company issued a press release, a copy of which is furnished as Exhibit 99.1 hereto, addressing the matters described in this
Current Report on Form 8-K.
 

 



 

 
ITEM 9.01. FINANCIAL STATEMENTS AND EXHIBITS
 

(d)Exhibits
 

Exhibit
No.  Description
4.1

 
Amendment No. 1 to Stockholder Rights Agreement (the “Amendment”), dated as of February 3, 2023, by and between KVH Industries, Inc.
and Computershare Trust Company, N.A.

10.1
 

Cooperation Agreement, dated as of February 3, 2023, by and among KVH Industries, Inc., Black Diamond Capital Management, L.L.C.,
Stephen H. Deckoff and the Investor Group Designees (as defined therein)

99.1  Press release, dated February 3, 2023
104  Cover Page Interactive Data File - the cover page iXBRL tags are embedded within the inline XBRL document.

 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 KVH INDUSTRIES, INC.
  
February 3, 2023 BY: /s/ Brent Bruun
  Brent Bruun
  President and Chief Executive Officer
 

 
 



 
Exhibit 4.1

 
AMENDMENT NO. 1

TO
STOCKHOLDER RIGHTS AGREEMENT

 
This Amendment No. 1 to Stockholder Rights Agreement, effective as of February 3, 2023 (the “Amendment”), amends the Stockholder Rights

Agreement, dated August 18, 2022, by and between KVH Industries, Inc., a Delaware corporation (the “Company”), and Computershare Trust Company,
N.A., a federally chartered trust company (the “Rights Agent”), (the “Rights Agreement”). Capitalized terms used herein but not defined herein shall have
their defined meanings set forth in the Rights Agreement.

 
WHEREAS, pursuant to the Cooperation Agreement by and among the Company and the entities and individuals set forth on the signature pages

thereto (collectively with each of their respective Affiliates and Associates, the “Investor Group”), dated as of February 3, 2023 (the “Cooperation
Agreement”), the Company desires to amend the Rights Agreement to provide that the Investor Group may acquire and beneficially own additional shares
of Common Stock of the Company (the “Shares”) up to the specified percentage set forth herein without becoming Acquiring Persons, consistent with the
terms of the Cooperation Agreement (the “Exemption”);

 
WHEREAS, as a condition to the willingness of the Company to agree to provide the Exemption to the Investor Group, the Investor Group has

agreed to take certain actions and forebear from taking certain other actions, as set forth in the Cooperation Agreement;
 
WHEREAS, pursuant to Section 27 of the Rights Agreement and under the circumstances specified therein, the Company and the Rights Agent

shall, if the Company so directs, supplement or amend any provision of the Rights Agreement in any respect without the approval of any holders of the
Rights;

 
WHEREAS, the Company now desires to amend the Rights Agreement as set forth in this Amendment, and pursuant to Section 27 of the Rights

Agreement, the Company hereby directs that the Rights Agreement should be amended as set forth in this Amendment; and
 
WHEREAS, the Board has determined that this Amendment and the transactions contemplated hereby are advisable and in the best interests of the

Company and the holders of Common Stock.
 
NOW, THEREFORE, the parties hereby agree as follows:
 
1. Section 1(a) of the Rights Agreement is hereby deleted in its entirety and the following is inserted in lieu thereof:

 
“(a) “Acquiring Person” “Acquiring Person” shall mean any Person (as such term is hereinafter defined) who or which, together
with all Affiliates (as such term is hereinafter defined) and Associates (as such term is hereinafter defined) of such Person, shall
become the Beneficial Owner (as such term is hereinafter defined) of 15% or more of the shares of Common Stock of the
Company then outstanding after the time of the first public announcement of the declaration of the Rights dividend, but shall not
include (i) the Company,
 

 



 

 
(ii) any Subsidiary (as such term is hereinafter defined) of the Company, (iii) any employee benefit plan or compensation
arrangement of the Company or any Subsidiary of the Company or (iv) any Person holding shares of Common Stock of the
Company organized, appointed or established by the Company or any Subsidiary of the Company for or pursuant to the terms of
any such employee benefit plan or compensation arrangement (the Persons described in clauses (i) through (iv) above are referred
to herein as “Exempt Persons”); provided, however, that the term “Acquiring Person” shall not include Black Diamond Capital
Management, L.L.C. and each of its Affiliates and Associates (collectively, “Black Diamond”), unless Black Diamond becomes
the Beneficial Owner of 25% (the “Black Diamond Percentage”) or more of the shares of Common Stock of the Company then
outstanding. Notwithstanding the foregoing, no Person who Beneficially Owns, as of the time of the first public announcement of
the declaration of the Rights dividend, 15% or more of the shares of Common Stock of the Company then outstanding shall
become an Acquiring Person unless such Person shall, after the time of the public announcement of the declaration of the Rights
dividend, increase its Beneficial Ownership of the then-outstanding Common Stock (other than as a result of an acquisition of
shares of Common Stock by the Company) to an amount equal to or greater than the greater of (x) 15% or (y) the sum of (i) the
lowest Beneficial Ownership of such Person as a percentage of the outstanding shares of Common Stock as of any time from and
after the time of the public announcement of the declaration of the Rights dividend plus (ii) 0.001%. For the avoidance of doubt,
for purposes of this Agreement any exercise, conversion, settlement, unwinding or other disposition of a derivative security,
instrument or transaction referred to in Section 1(d)(iv) shall be deemed to be the disposition of the associated Derivative
Common Shares that reduces the Beneficial Ownership of the Person that acquired the derivative security or instrument or that
entered into the derivative transaction, and any acquisition of shares of Common Stock of the Company in connection with any
such exercise, conversion, settlement, unwinding or other disposition shall be deemed to be the subsequent acquisition of
Beneficial Ownership of additional shares of Common Stock of the Company. Notwithstanding the foregoing, no Person shall
become an “Acquiring Person” as the result of an acquisition or cancellation by the Company of Common Stock of the Company
which, by reducing the number of shares outstanding, increases the proportionate number of shares Beneficially Owned by such
Person to 15% (or in the case of Black Diamond, the Black Diamond Percentage) or more of the shares of Common Stock of the
Company then outstanding; provided, however, that if a Person shall become the Beneficial Owner of 15% (or in the case of
Black Diamond, the Black Diamond Percentage) or more of the shares of Common Stock of the Company then outstanding by
reason of share purchases by the Company and shall, after such share purchases by the Company, become the Beneficial Owner
of any additional shares (other than pursuant to a stock split, stock dividend or similar transaction) of Common Stock of the
Company, then such Person shall be deemed to be an “Acquiring Person.” Notwithstanding anything to the contrary provided in
this Agreement, (x) a Person shall not be deemed to be or to have ever become an “Acquiring Person” for any purposes of this
Agreement if the Board of Directors of the Company determines at any time that a Person who would otherwise be an “Acquiring
Person,” has become such without intending to become an “Acquiring Person,” and such Person divests as promptly as
practicable (or within such period of time as the Board of Directors of the Company determines is reasonable) a sufficient number
of shares of Common Stock of the Company (or, for the avoidance of doubt, with respect to any Derivative Common Shares,
terminates the subject derivative transaction or transactions or disposes of the subject derivative security or securities) so that
such Person would no longer be an “Acquiring Person,” as defined pursuant to the foregoing provisions of this Section 1(a), and
(y) if a bona fide swaps dealer who would otherwise be an “Acquiring Person” has become so as a result of its actions in the
ordinary course of its business that the Board determines, in its sole discretion, were taken without the intent or effect of evading
or assisting any other Person to evade the purposes and intent of this Agreement, or otherwise seeking to control or influence the
management or policies of the Company, then, and unless and until the Board shall otherwise determine, such Person shall not be
deemed to be or to have ever become an “Acquiring Person” for any purposes of this Agreement.
 

3.       This Amendment to the Rights Agreement shall be effective as of the date of this Amendment, and all references to the Rights Agreement
shall, from and after such time, be deemed references to the Rights Agreement as amended hereby.

 
4.       Except as expressly set forth herein, this Amendment shall not by implication or otherwise alter, modify, amend or in any way affect any of

the terms, conditions, obligations, covenants or agreements contained in the Rights Agreement, all of which are ratified and affirmed in all respects and
shall continue in full force and effect and shall be otherwise unaffected.
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5.       This Amendment shall be deemed to be a contract made under the laws of the State of Delaware and for all purposes shall be governed by

and construed in accordance with the laws of such State applicable to contracts to be made and to be performed entirely within such State. The courts of the
State of Delaware and of the United States of America located in the State of Delaware (the “Delaware Courts”) shall have exclusive jurisdiction over any
litigation arising out of or relating to this Amendment and the transactions contemplated hereby, and any Person commencing or otherwise involved in any
such litigation shall waive any objection to the laying of venue of such litigation in the Delaware Courts and shall not plead or claim in any Delaware Court
that such litigation brought therein has been brought in an inconvenient forum. Notwithstanding the foregoing, the Company and the Rights Agent may
mutually agree to a jurisdiction other than Delaware for any litigation directly between the Company and the Rights Agent arising out of or relating to this
Amendment.

 
6.       This Amendment may be executed in any number of counterparts and each of such counterparts shall for all purposes be deemed to be an

original, and all such counterparts shall together constitute but one and the same instrument. Delivery of an executed signature page of the Amendment by
facsimile or other customary means of electronic transmission (e.g., “pdf”) shall be effective as delivery of a manually executed counterpart hereof.

 
7.       The undersigned officer of the Company, being duly authorized on behalf of the Company, hereby certifies in his or her capacity as an

officer on behalf of the Company to the Rights Agent by execution hereof that this Amendment is in compliance with the terms of Section 27 of the Rights
Agreement.

 
[The remainder of this page has been intentionally left blank; signature page follows.]
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IN WITNESS WHEREOF, the Company and the Rights Agent have executed this Amendment effective as of the date first above written.
 

 THE CORPORATION:

KVH INDUSTRIES, INC.,
  
 By:  /s/ Brent Bruun
  Name: Brent Bruun
  Title: President and Chief Executive Officer
 
 RIGHTS AGENT:

COMPUTERSHARE TRUST COMPANY, N.A.,
 

 By:  /s/ Katherine Anderson
  Name:  Katherine Anderson
  Title: Vice President, Client Services
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Exhibit 10.1

 
COOPERATION AGREEMENT

 
This COOPERATION AGREEMENT (this “Agreement”) is made and entered into as of February 3, 2023, by and between KVH Industries, Inc.,

a Delaware corporation (the “Company”), Black Diamond Capital Management, L.L.C., a Delaware limited liability company (“Black Diamond”),
Stephen H. Deckoff, an individual (collectively with Black Diamond and each of their respective Affiliates and Associates that beneficially owns, directly
or indirectly, any securities of the Company, the “Investor Group”) and the Investor Group Designees (as defined below). Unless otherwise defined,
capitalized terms shall have the meanings given to them in Section 16(a).

 
RECITALS

 
WHEREAS, on August 18, 2022 the Board of Directors of the Company (the “Board”) adopted the Stockholder Rights Agreement, dated August

18, 2022, between the Company and Computershare Trust Company, N.A. (the “Rights Agreement”);
 
WHEREAS, on August 26, 2022, certain members of the Investor Group filed a Schedule 13D with the SEC with respect to the Company (as may

be amended, the “Schedule 13D”); and
 
WHEREAS, the Company and the Investor Group have determined to come to an agreement with respect to the composition of the Board and

certain other matters, as provided in this Agreement.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants and agreements contained herein, and for other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, intending to be legally bound hereby, agree as
follows:

 
1.                  Board Composition and Related Matters.
 

(a)               Board Observer. Following the execution and delivery of this Agreement and the Confidentiality Agreement provided for in
Section 7, Stephen H. Deckoff shall be an observer to the Board (the “Observer”) and shall receive, on a confidential and restricted basis, copies of all
documents distributed to the Board, including, without limitation, notice of all meetings of the Board, all written consents executed by the Board, all
materials prepared for consideration at any meeting of the Board, and all minutes related to each meeting of the Board contemporaneous with their
distribution to the Board. The Observer shall have the right to attend and reasonably participate, but not vote, at all meetings of the Board (whether such
meetings are held in person, telephonically or otherwise) until the earlier of (i) when the Investor Group beneficially owns, in the aggregate, less than the
Ownership Minimum or (ii) the New Director has been elected or appointed to the Board. Notwithstanding the foregoing, the Company reserves the right
to exclude the Observer from access to any material or meeting or portion thereof if, and only to the extent that, the Board, as applicable, determines
reasonably and in good faith that such exclusion is necessary and appropriate to preserve legal privilege, as required by applicable law or stock exchange
regulation, or to the extent such meetings or materials relate to a dispute with the Investor Group or the enforcement of this Agreement.
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(b)               Board Matters In a timely manner after the execution and delivery of this Agreement, the Company will accept the

resignation of one incumbent director, which resignation shall become effective at the 2023 Annual Meeting. Subject to completion of the director
information and interviews provided for in Section 1(i), the Board will nominate Stephen H. Deckoff (the “New Director” and, together with the Observer,
the “Investor Group Designees” and each an “Investor Group Designee”) for election to the Board with respect to the 2023 Annual Meeting to fill the
vacancy resulting from such incumbent director’s resignation, with the New Director to serve as a Class III director (with a term expiring at the 2026
Annual Meeting). Prior to the New Director joining the Board, the Investor Group will cause the New Director to execute and deliver to the Company an
irrevocable conditional letter of resignation from the Board in the form attached hereto as Exhibit A (the “Resignation Letter”). From and after the
execution and delivery of this Agreement and for the duration of the Standstill Period (as defined below), the Company will take no action to expand the
number of directors or otherwise change the size or composition of the Board except as set forth herein, unless such action is supported by the New
Director.

 
(c)               Stockholder Rights Agreement. Simultaneous with the execution and delivery of this Agreement, the Company will take all

necessary actions to amend the Rights Agreement such that the Investor Group does not constitute an “Acquiring Person” under the Rights Agreement for
so long as the Investor Group collectively beneficially owns less than or equal to 25% of the outstanding common stock of the Company, par value $0.01
per share (the “Common Stock”) during the Standstill Period.

 
(d)               Board Support. During the Standstill Period (as defined below) and so long as the Investor Group satisfies the Ownership

Minimum, the Company shall, with respect to the 2023 Annual Meeting, (i) include the New Director as a nominee for election to the Board as a Class III
director in the Company’s proxy statement and proxy card for such meeting, (ii) recommend to the stockholders of the Company the election of the New
Director to the Board and (iii) solicit proxies in favor of the election of the New Director to the Board in a manner no less rigorous and favorable than the
manner in which the Company supports its other nominees with respect to the 2023 Annual Meeting and as the Company has supported its nominees in
previous years. In connection with the foregoing, the New Director consents to be named by the Company as a nominee for election to the Board in any
applicable proxy statement, proxy card or other solicitation materials of the Company for the 2023 Annual Meeting, and agrees, if elected, to act in the
capacity of a director of the Company and to serve the full term as a director.

 
(e)               Board Policies and Procedures. The Investor Group and each Investor Group Designee agree that in such Investor Group

Designee’s capacity as an observer or director of the Company, such Investor Group Designee shall comply with the terms of the Company’s Charter,
Bylaws and the Corporate Governance Guidelines, and shall preserve the confidentiality of Company business and information, including discussions or
matters considered in meetings of the Board or Board committees (except to the extent permitted by the terms of this Agreement or the Confidentiality
Agreement). In addition, each Investor Group Designee is aware of and shall act in accordance with his or her fiduciary duties with respect to the Company.
The Company hereby agrees that it shall compensate the New Director in the same manner and on the same terms and conditions as it compensates all
other directors on the Board.
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(f)                Obligations of Investor Group Designees. Notwithstanding anything to the contrary contained herein, the Investor Group and

each Investor Group Designee agree that the Board or any committee thereof, in the exercise of its fiduciary duties, may request that an Investor Group
Designee recuse himself or herself from any portion of a Board or committee meeting, and agree not to request access to information of the Company, to
the extent relating to (i) this Agreement, including the interpretation and enforcement thereof; (ii) any demand made by any member of the Investor Group
or any of their respective Affiliates or Associates if such demand is coupled, expressly or implicitly, with the threat to take any of the actions prohibited in
Section 3; or (iii) any proposed transaction between the Company and any member of the Investor Group, or any of their respective Affiliates or
Associates. To the extent provided in the immediately preceding sentence, each Investor Group Designee agrees to so recuse himself or herself from any
such Board and committee meetings and agrees that the Board may withhold such information, except to the extent the Board wishes to hear from such
designee during part of the meeting, prior to such recusal. For the avoidance of doubt, the Investor Group and each of the Investor Group Designees
acknowledge and agree that (A) consistent with his or her fiduciary duties as a director of the Company, each Investor Group Designee is obligated to
consider in good faith, to the same extent as any other director of the Company, recusal from any Board or committee meeting in the event there is any
other actual or potential conflict of interest between the Investor Group (including any of their respective Affiliates or Associates) or each Investor Group
Designee, on the one hand, and the Company, on the other hand; and (B) the Board may restrict the Investor Group Designee’s access to information of the
Company to the same extent it would for any other director of the Company, in accordance with applicable law.

 
(g)               No Investor Group Arrangements. Other than as agreed to by the Company, the Investor Group and each of the Investor

Group Designees agree that there shall be no contracts, plans or arrangements, written or otherwise, in effect during the Standstill Period, between any
members of the Investor Group and any Investor Group Designees providing for any compensation, reimbursement of expenses or indemnification of an
Investor Group Designee solely in connection with or related to the Investor Group’s Designee’s service on the Board.

 
(h)               Ownership Minimum. The Investor Group acknowledges and agrees that if at any time during the term of this Agreement, as

a result of any affirmative action taken by the Investor Group to reduce its ownership of the Company, the Investor Group beneficially owns, in the
aggregate, less than the Ownership Minimum, (i) the rights of the members of the Investor Group and the obligations of the Company pursuant to this
Section 1 shall terminate immediately and (ii) the New Director shall be obligated to immediately tender his resignation pursuant to the Resignation Letter
(it being understood that the Board shall have the right to decline the resignation).

 
(i)                 Replacement Rights. During the Standstill Period, if the Investor Group (or any of its members) has not committed a

material breach of this Agreement, or the Confidentiality Agreement, as determined by an independent, third-party fact finder, as long as the Investor
Group beneficially owns, in the aggregate, at least the Ownership Minimum, in the event that the New Director (or any replacement for the New Director
(such replacement, a “Replacement Designee”)) is no longer able to serve as a director of the Company due to death, disability, other incapacity or other
compelling reason, then the Investor Group shall be entitled to designate, subject to the approval (not to be unreasonably withheld or delayed) of the
Nominating Committee, a candidate for Replacement Designee. Any Replacement Designee shall qualify as an Independent Director and shall be mutually
agreeable to the Company and the Investor Group, such agreement not to be unreasonably withheld, conditioned or delayed. The Nominating Committee
shall, in good faith and consistent with its fiduciary duties, approve or deny any candidate for Replacement Designee within five Business Days after such
candidate has: (i) successfully completed a customary background check of the same type as used for all recent directors of the Company; (ii) has, in the
reasonable and good faith judgment of the Board, relevant financial and business experience to serve on the Board; and (iii) provided the Company with
(A) a completed director questionnaire (in the form that has been provided to Black Diamond by the Company, which is identical to the form used for all
recent directors of the Company), (B) an executed joinder to this Agreement, and the Confidentiality Agreement, to join such Replacement Designee to this
Agreement, and the Confidentiality Agreement, as an Investor Group Designee hereunder and thereunder, and an executed Resignation Letter, and (C) such
other information and agreements as may be reasonably requested by the Company and is consistent with the Board’s past practice. In the event the
Nominating Committee declines to approve a candidate for Replacement Designee, (x) any agreements provided by such candidate pursuant to the previous
sentence shall be null and void and of no effect and (y) the Investor Group may propose one or more additional candidates, subject to the approval process
described above, until a Replacement Designee is approved by the Nominating Committee. Following the approval of a candidate for Replacement
Designee by the Nominating Committee, the Board shall promptly appoint such Replacement Designee to the Board. Upon his or her appointment to the
Board, such Replacement Designee shall be deemed the New Director for all purposes under this Agreement. Prior to exercising its right to recommend a
Replacement Designee for appointment to the Board in accordance with this Section 1(i), the Investor Group shall disclose to the Company its aggregate
beneficial ownership of the Company’s outstanding Common Stock for purposes of satisfying the Ownership Minimum. Notwithstanding any of the
foregoing, at any time after the 2024 Nomination Date, if the Investor Group becomes entitled to designate a Replacement Designee pursuant to the terms
of this Section 1(i), and if a Replacement Designee is not appointed to the Board within thirty (30) Business Days of the date on which the Investor Group
recommends a Replacement Designee, the Investor Group shall have the right, but not the obligation, to treat, by written notice to the Company, the
absence of the Investor Group Designee as a resignation of the Investor Group Designee for all purposes hereunder, including, without limitation, the
termination of the Standstill Period.
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2.                  Voting Commitments.
 

(a)               During the Standstill Period, each of the members of the Investor Group shall appear in person or by proxy at each
Stockholder Meeting for quorum purposes and, subject to Section 2(b), to vote all shares of Common Stock beneficially owned by it and over which it has
voting power in accordance with the Board’s recommendations as such recommendations of the Board are set forth in the applicable definitive proxy or
consent statement filed in respect thereof with respect to the election, removal and/or replacement of directors (a “Director Proposal”).

 
(b)               In the event that the Investor Group obtains Voting Securities in excess of the shares of Common Stock owned beneficially or

of record by the Investor Group as of the date of this Agreement as listed on Schedule A attached hereto (subject to adjustment for stock splits,
reclassifications, combinations and similar adjustments) (such securities, calculated as the number of Voting Securities held by the Investor Group minus
the number of Voting Securities held by the Investor Group as of the date hereof, the “Excess Shares”), for so long as the Investor Group continues to own
Excess Shares, the Investor Group shall vote all such Excess Shares in accordance with the recommendation of the Board on any proposal that is submitted
to the stockholders of the Company for their vote and with respect to which the Excess Shares may be voted by the Investor Group (including for clarity,
with respect to an Extraordinary Transaction); provided, however, if with respect to any proposal submitted to the stockholders at a Stockholder Meeting,
the Board’s recommendation as such recommendations of the Board are set forth in the applicable definitive proxy or consent statement filed in respect
thereof is not unanimous (other than with respect to the New Director), then the Investor Group shall vote such Excess Shares in at least the same
proportion for approval of such matter in which all other Voting Securities voted on such matter are voted (without taking into consideration, in
determining such proportions, (x) any Voting Securities that are not voted or with respect to which a “non-vote” or abstention is exercised or registered and
(y) any Voting Securities that are voted by the Investor Group on such matter), and (C) take reasonable steps to cooperate with the Company in order to
vote such Excess Shares in the manner contemplated by this Section 2. For the avoidance of doubt, nothing in this Agreement shall in any way restrict the
Investor Group from exercising its voting rights with respect to any Voting Securities other than the Excess Shares in the sole discretion of the Investor
Group in accordance with this Agreement. In furtherance of the foregoing, promptly following the record date for such Stockholder Meeting, the Investor
Group shall provide the Company and its designated proxy solicitor written notice of the number of Voting Securities held beneficially and of record as of
the record date for such Stockholder Meeting by the Investor Group and the custodial banks or brokerage firms where such Voting Securities are held, and
the Investor Group shall promptly upon the Company’s request obtain a legal proxy and cooperate with the Company and its designated proxy solicitor to
either (i) assign the legal proxy to a representative of the Company or its designated proxy solicitor or (ii) submit the legal proxy to the inspector of
elections for such Stockholder Meeting with appropriate instructions, in each case, to vote such Excess Shares in accordance with the provisions of this
Section 2(b).

 
(c)               The Investor Group hereby irrevocably grants to, and appoints, the Chief Financial Officer and the General Counsel of the

Company and any individual who shall hereafter be designated by the Board, and each of them, a proxy and attorney-in-fact (with full power of
substitution and re-substitution), for and in the name, place and stead of the Investor Group, to vote, or cause to be voted, all of the shares of Voting
Securities that would constitute Excess Shares under Section 2(b) that now are or hereafter may be owned beneficially or of record by the Investor Group,
or grant a consent or approval in respect of such shares, at every Stockholder Meeting, with respect to the matters described in this Section 2, in the event
that the Investor Group fails to vote with respect to such matters as required by this Agreement. The shares of Common Stock owned beneficially or of
record by the Investor Group as of the date of this Agreement are listed on Schedule A attached hereto. This proxy is an irrevocable proxy and is granted in
consideration of and as a condition to the Company entering into this Agreement, is coupled with an interest sufficient in law to support an irrevocable
power and may under no circumstances be revoked by the Investor Group. The Investor Group hereby ratifies and confirms all actions that any proxy
appointed or designated pursuant to this Section 2(c) may lawfully do or cause to be done in accordance herewith. Such irrevocable proxy is executed and
intended to be irrevocable in accordance with the provisions of Section 212 of the DGCL, provided that such proxy shall be effective for so long as any
voting obligation of the Investor Group under this Agreement is in effect. Upon the execution hereof, all prior proxies given by the Investor Group with
respect to the shares of Common Stock owned beneficially or of record by the Investor Group are hereby revoked and, for so long as this Agreement is in
effect, no subsequent proxies will be given.
 

4



 

 
3.                  Standstill. During the Standstill Period, except as otherwise provided in this Agreement, including, without limitation, the right of the
Investor Group to vote on any matter submitted to the approval of the stockholders as provided in Section 2, without the prior written consent of the Board,
each of the members of the Investor Group shall not, directly or indirectly:
 

(a)               (i) acquire, offer or seek to acquire, agree to acquire or acquire rights to acquire (except by way of stock dividends or other
distributions or offerings made available to holders of Voting Securities generally on a pro rata basis), directly or indirectly, whether by purchase, tender or
exchange offer, through the acquisition of control of another person, by joining a group, through swap or hedging transactions or otherwise, any Voting
Securities (other than through a broad-based market basket or index) or any voting rights decoupled from the underlying Voting Securities that would result
in the Investor Group owning or controlling more than 25% of the then-outstanding shares of Common Stock in the aggregate; or (ii) sell or otherwise
transfer its shares of Common Stock, other than in open market sale transactions where the identity of the purchaser is not known and in underwritten
widely dispersed public offerings, to any Third Party that, to the Investor Group’s knowledge (after due inquiry in connection with a private, non-open
market transaction, it being understood that such knowledge shall be deemed to exist with respect to any publicly available information, including
information in documents filed with the SEC), would result in such Third Party, together with its Affiliates and Associates, owning, controlling or
otherwise having any beneficial or other ownership interest in the aggregate of more than 4.9% of the shares of Common Stock outstanding at such time or
would increase the beneficial ownership interest of any Third Party who, together with its Affiliates and Associates, has a beneficial or other ownership
interest in the aggregate of more than 4.9% of the shares of Common Stock outstanding at such time;

 
(b)               other than with respect to the New Director and any Replacement Designee, (i) nominate, recommend for nomination or give

notice of an intent to nominate or recommend for nomination a person for election or removal at any Stockholder Meeting at which the Company’s
directors are to be elected or otherwise seek representation on the Board; (ii) knowingly initiate, encourage or in any way participate in, directly or
indirectly, any solicitation of proxies or consents in respect of any election contest or removal contest at any Stockholder Meeting with respect to the
Company’s directors; (iii) submit, initiate, make or be a proponent of any stockholder proposal for consideration at, or bring any other business before, any
Stockholder Meeting; (iv) knowingly initiate, encourage or participate in any solicitation of proxies or consents in respect of any stockholder proposal for
consideration at, or other business brought before, any Stockholder Meeting; (v) knowingly initiate, encourage or in any way participate in any “withhold,”
“against,” “vote no,” defeat quorum or similar campaign with respect to any Stockholder Meeting; or (vi) knowingly encourage, advise or influence any
other person or knowingly assist any person in so encouraging, advising or influencing any person with respect to the giving or withholding of any proxy,
consent or other authority to vote or in conducting any type of referendum, binding or non-binding (other than such encouragement, advice or influence
that is consistent with Company management’s recommendation in connection with such matter);
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(c)               form, join or in any way participate in any group or agreement of any kind with respect to any Voting Securities, including in

connection with any election or removal contest with respect to the Company’s directors or any stockholder proposal or other business brought before any
Stockholder Meeting (other than with the members of the Investor Group or one or more of their Affiliates and Associates who are instructed to comply
with the terms and conditions of this Agreement);

 
(d)               deposit any Voting Securities in any voting trust or subject any Voting Securities to any arrangement or agreement with

respect to the voting thereof (other than any such voting trust, arrangement or agreement solely among members of the Investor Group and otherwise in
accordance with this Agreement);

 
(e)               seek publicly, alone or in concert with others, to waive, amend or modify any provision of the Charter or Bylaws;
 
(f)                acquire or engage in any transaction involving any Synthetic Equity Interests or any Short Interests in the Company;
 
(g)               demand an inspection of the Company’s books and records;
 
(h)               make any proposal or public statement or otherwise seek to encourage, advise or assist any person in so encouraging or

advising with respect to proposals or public statements related to: (A) any change in the number or term of directors serving on the Board or the filling of
any vacancies on the Board, (B) any change in the capitalization or dividend policy of the Company, (C) any other change in the Company’s management,
governance, corporate structure, affairs or policies, (D) any Extraordinary Transaction or any material acquisition of any assets or businesses of the
Company or any of its subsidiaries, (E) causing a class of securities of the Company to be delisted from, or to cease to be authorized to be quoted on, any
securities exchange, (F) causing a class of equity securities of the Company to become eligible for termination of registration pursuant to Section 12(g)(4)
of the Exchange Act, or (G) any intent, purpose, plan or proposal that is inconsistent with the standstill provisions of this Agreement;

 
(i)                 (A) knowingly initiate or in any way participate in, directly or indirectly, any Extraordinary Transaction or make, directly or

indirectly, any proposal, either alone or in concert with others, to the Company or the Board that would reasonably be expected to require a public
announcement or disclosure regarding any such matter, or (B) effect or seek to effect, offer or propose to effect, cause or participate in, or in any way
knowingly assist or facilitate any other person to effect or seek, offer or propose to effect or participate in, any (i) material acquisition of any assets or
businesses of the Company or any of its subsidiaries; (ii) tender offer or exchange offer, merger, acquisition, share exchange or other business combination
involving any of the Voting Securities or any of the material assets or businesses of the Company or any of its subsidiaries; or (iii) recapitalization,
restructuring, liquidation, dissolution or other material transaction with respect to the Company or any of its subsidiaries or any material portion of its or
their businesses;
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(j)                 enter into any negotiations, agreements or understandings with any Third Party with respect to the foregoing, or advise,

assist, encourage or seek to persuade any Third Party to take any action with respect to any of the foregoing, or otherwise take or cause any action
inconsistent with any of the foregoing;

 
(k)               publicly make or in any way advance publicly any request or proposal that the Company or the Board amend, modify or

waive any provision of this Agreement; or
 
(l)                 take any action challenging the validity or enforceability of this Section 3 or this Agreement unless the Company is

challenging the validity or enforceability of this Agreement.
 

Notwithstanding anything in this Agreement to the contrary, the restrictions in this Section 3 shall not prevent the members of the Investor Group from (1)
making any factual statement as required by applicable legal process, subpoena or Legal Requirement from any governmental authority with competent
jurisdiction over the party from whom information is sought (so long as the request from such governmental authority was not initiated by by any of the
members of the Investor Group), (2) making any confidential communication to the Company or its directors or officers that would not be reasonably
expected to trigger public disclosure obligations for either party and (3) tendering shares, receiving payment for shares or otherwise participating in any
such transaction on the same basis as the other stockholders of the Company or from participating in any such transaction that has been approved by the
Board, subject to the other terms of this Agreement. For the avoidance of doubt, nothing in this Section 3 shall be deemed to limit the exercise in good faith
by the New Director of his or her fiduciary duties in his or her capacity as a director of the Company. For the further avoidance of doubt, nothing in this
Section 3 shall be deemed to limit the ability of the Investor Group to respond to any person reaching out to the Investor Group in connection with any of
the foregoing solely to inform such person of the Investor Group’s restrictions under this Agreement.
 
4.                  Non-Disparagement. During the Standstill Period, the Company and each member of the Investor Group shall each refrain from making, and
shall cause their respective Representatives not to make or cause to be made any statement or announcement, including in any document or report filed
with or furnished to the SEC or through the press, media (including social media), analysts or other persons, that constitutes an ad hominem attack on, or
otherwise disparages, attempts to discredit, criticizes, calls into disrepute, defames, slanders, impugns or is reasonably likely to damage the reputation of,
(a) in the case of statements or announcements by any member of the Investor Group or their related parties described above: the Company, or any of its
Affiliates, subsidiaries or Representatives, or any of its or their respective current or former officers, directors or employees, or the Company’s corporate
strategy, corporate activities, practices, procedures, business, business operations, products or services, or regarding any Extraordinary Transaction and (b)
in the case of statements or announcements by the Company or its related parties described above: the members of the Investor Group or any of their
Affiliates, subsidiaries or Representatives, or any of their respective current or former officers, directors, members, general partners or employees. The
restrictions in this Section 4 shall not: (1) apply to (i) any compelled testimony or production of information, whether by legal process, subpoena or as part
of a response to a request for information from any governmental or regulatory authority with jurisdiction over the party from whom information is sought,
in each case, to the extent required, or (ii) any disclosure that such party reasonably believes, after consultation with outside counsel, to be legally required
by applicable law, rules or regulations; (2) prohibit any party from reporting what it reasonably believes, after consultation with outside counsel, to be
violations of federal law or regulation to any governmental authority pursuant to Section 21F of the Exchange Act or Rule 21F promulgated thereunder; or
(3) apply to efforts to enforce either party’s rights pursuant to this Agreement in accordance with this Agreement. The limitations set forth in this Section 4
shall not prevent any party from responding to any public statement made by the other party of the nature described in this Section 4 if such statement by
the other party was made in breach of this Agreement.
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5.                  No Litigation. During the Standstill Period, each party hereby covenants and agrees that it shall not, and shall not permit any of its
Representatives to, directly or indirectly, alone or in concert with others, encourage, pursue or assist any other person to threaten or initiate, any lawsuit,
claim or proceeding before any court (each, a “Legal Proceeding”) against the other party or any of its Representatives, except for (a) claims arising out of
any facts not known by such party as of the date hereof, (b) any Legal Proceeding initiated primarily to remedy a breach of or to enforce this Agreement
and (c) counterclaims with respect to any proceeding initiated by, or on behalf of one party or its Affiliates against the other party or its Affiliates; provided,
however, that this Section 5 shall not prevent any party or any of its Representatives from responding to oral questions, interrogatories, requests for
information or documents, subpoenas, civil investigative demands or similar processes (each, a “Legal Requirement”) in connection with any Legal
Proceeding if such Legal Proceeding has not been initiated by, on behalf of or at the direct or indirect suggestion of such party or any of its Representatives;
provided, further, that in the event any party or any of its Representatives receives such Legal Requirement, such party shall give prompt written notice of
such Legal Requirement to the other party (except where such notice would be legally prohibited or not practicable). Each party represents and warrants
that neither it nor any assignee has filed any lawsuit against the other party.
 
6.                  Public Statements; SEC Filings.
 

(a)               Promptly following the execution of this Agreement, the Company shall issue a press release (the “Press Release”)
announcing this Agreement, substantially in the form attached hereto as Exhibit B and, following the issuance thereof, any public statements by any party
in respect of this Agreement or the subject matter hereof shall be consistent with the Press Release. Prior to the issuance of the Press Release, neither the
Company nor any member of the Investor Group shall issue any press release or public announcement regarding this Agreement or take any action that
would require public disclosure thereof without the prior written consent of the other party.

 
(b)               Promptly following the execution of this Agreement, the Company shall file with the SEC a Current Report on Form 8-K

reporting its entry into this Agreement, disclosing applicable items to conform to its obligations hereunder and appending this Agreement as an exhibit
thereto (the “Form 8-K”). The Form 8-K shall be consistent with the terms of this Agreement and the Press Release. The Company shall provide the
members of the Investor Group and their Representatives with a reasonable opportunity to review and comment on the Form 8-K prior to the filing with the
SEC and consider in good faith any timely comments of the members of the Investor Group and their Representatives.
 

(c)               Promptly following the execution of this Agreement, but in any event, no later than two Business Days following the
execution of this Agreement, the Investor Group shall file with the SEC an amendment to its Schedule 13D; in compliance with Section 13 of the Exchange
Act reporting its entry into this Agreement, disclosing applicable items to conform to its obligations hereunder and including the terms of this Agreement
and including this Agreement as an exhibit thereto (the “Schedule 13D Amendment”). The Schedule 13D Amendment shall be consistent with the terms
of this Agreement and the Press Release. The Investor Group shall provide the Company and its Representatives with a reasonable opportunity to review
the Schedule 13D Amendment prior to it being filed with the SEC and consider in good faith any timely comments of the Company and its
Representatives.
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7.                  Confidentiality.
 

(a)               The parties acknowledge and agree that each Investor Group Designee will receive confidential information of the Company
in his or her capacity as an observer of the Board or director of the Company, including discussions or matters considered in meetings of the Board or
Board committees (collectively and individually, “Confidential Information”). The members of the Investor Group that beneficially own securities of the
Company and each Investor Group Designee shall have executed and delivered a confidentiality agreement with the Company in the form agreed to by the
parties (the “Confidentiality Agreement”) prior to the disclosure of Confidential Information from the Investor Group Designee to the members of the
Investor Group or their Representatives; provided, further, that in the event that a Replacement Designee is appointed to the Board pursuant to Section 1(i),
the Investor Group and its Representatives may not receive Confidential Information from such Replacement Designee unless and until the Company, the
Investor Group and such Replacement Designee shall have executed and delivered an amendment or joinder to the Confidentiality Agreement to join such
Replacement Designee to the Confidentiality Agreement as an Investor Group Designee thereunder.

 
(b)               (b) In the event that no Confidentiality Agreement is in effect and no Investor Group Designee is serving as a director or

observer on the Board, the Investor Group acknowledges and agrees that (i) the Investor Group Designees shall be required to preserve the confidentiality
of the Company’s information, including any non-public information entrusted to or obtained by such observer or director by reason of his or her position
and (ii) each member of the Investor Group shall not seek to obtain Confidential Information of the Company from any Investor Group Designee. The
Investor Group further acknowledges and agrees that the Investor Group may, only after the prior affirmative written request of the Investor Group or its
Representatives and subject to the execution and delivery of the Confidentiality Agreement, receive Confidential Information of the Company from the
Investor Group Designee.

 
(c)               The Investor Group and each Investor Group Designee hereby acknowledges and agrees that the Investor Group and each

Investor Group Designee shall abide by all applicable confidentiality obligations under Delaware law and the Charter, Bylaws and the Corporate
Governance Guidelines, to the extent applicable to each member of the Investor Group and to the Investor Group Designee. The Investor Group and its
Representatives will not use any Confidential Information for any purpose other than in connection with the Investor Group’s investment in Company. The
Investor Group Designees, the Investor Group and its Representatives will not, without the prior written consent of Company, otherwise disclose any
Confidential Information to any other Person.
 

(d)               For the avoidance of doubt, the parties acknowledge and agree that the obligations of the Investor Group and the Investor
Group Designees under this Section 7 shall be in addition to, and not in lieu of, each Investor Group Designee’s confidentiality obligations under Delaware
law and the Charter, Bylaws and the Corporate Governance Guidelines, to the extent applicable to each member of the Investor Group and to the Investor
Group Designee; provided, that in the event of a conflict between the Investor Group Designee’s confidentiality obligations under the applicable Corporate
Governance Guidelines of the Company and those in the Confidentiality Agreement, the terms of the Confidentiality Agreement shall control.
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8.                  Compliance with Securities Laws; Reporting.
 

(a)               Each member of the Investor Group and each of the Investor Group Designees acknowledges that it understands its
obligations under the U.S. securities laws. In connection with any acquisition by the Investor Group of additional equity interests in the Company as
permitted by this Agreement, the Investor Group represents and warrants that it shall comply with all applicable federal and state securities laws and stock
exchange rules pertaining thereto.

 
(b)               Each member of the Investor Group and each of the Investor Group Designees hereby agrees, from the date hereof and for

the duration of the Standstill Period, to provide or cause to be provided to the Company by written notice a report of any and all trades made by any
member of the Investor Group or any Investor Group Designee in securities of the Company, which report shall be provided to the Company upon the same
timetable as any corresponding reporting of transactions would be required to be reported under the U.S. securities laws as if the New Director were
already seated on the Board, but without regard to any limitations on the size of transactions for reporting provided for by the U.S. securities laws.

 
9.                  Affiliates and Associates. Each party shall instruct its controlled Affiliates and Associates to comply with the terms of this Agreement and
shall be responsible for any breach of this Agreement by any such controlled Affiliate or Associate. A breach of this Agreement by a controlled Affiliate or
Associate of a party, if such controlled Affiliate or Associate is not a party to this Agreement, shall be deemed to occur if such controlled Affiliate or
Associate engages in conduct that would constitute a breach of this Agreement if such controlled Affiliate or Associate was a party to the same extent as a
party to this Agreement.
 
10.              Representations and Warranties.
 

(a)               Each member of the Investor Group, severally and not jointly, represents and warrants that it has full power and authority to
execute, deliver and carry out the terms and provisions of this Agreement and to consummate the transactions contemplated hereby, and that this
Agreement has been duly and validly executed and delivered by it, constitutes a valid and binding obligation and agreement of it and is enforceable against
it in accordance with its terms. Each member of the Investor Group, severally and not jointly, represents and warrants that the execution of this Agreement,
the consummation of any of the transactions contemplated hereby, and the fulfillment of the terms hereof, in each case in accordance with the terms hereof,
will not conflict with, or result in a breach or violation of any organizational documents of it as currently in effect, and that the execution, delivery and
performance of this Agreement by it does not and will not violate or conflict with (i) any law, rule, regulation, order, judgment or decree applicable to it or
(ii) result in any breach or violation of or constitute a default (or an event which with notice or lapse of time or both could constitute such a breach,
violation or default) under or pursuant to, or result in the loss of a material benefit under, or give any right of termination, amendment, acceleration or
cancellation of, any organizational document, agreement, contract, commitment, understanding or arrangement to which it is a party or by which it is
bound. Each member of the Investor Group, severally and not jointly, represents and warrants that, as of the date of this Agreement, the shares of Common
Stock owned beneficially or of record by each member of the Investor Group as of the date of this Agreement are listed on Schedule A attached hereto.
Each member of the Investor Group, severally and not jointly, represents and warrants that it has voting authority over such shares and owns no Synthetic
Equity Interests or any Short Interests in the Company, except as disclosed on the Schedule 13D. Each member of the Investor Group, severally and not
jointly, represents and warrants that as of the date hereof, except as specifically disclosed on the Schedule 13D, as amended, or on Schedule A attached
hereto, (x) none of the members of the Investor Group owns, of record or beneficially, any Voting Securities or any securities convertible into, or
exchangeable or exercisable for, any Voting Securities and (y) none of the members of the Investor Group have entered into, directly or indirectly, any
agreements or understandings with any person (other than their own respective Representatives) with respect to any potential transaction involving the
Company or the voting or disposition of any securities of the Company other than this Agreement. Each member of the Investor Group, severally and not
jointly, represents and warrants (i) that neither the Company nor any of its Representatives has made or is making any representations or warranties
whatsoever regarding the Company, its Affiliates or the subject matter of this Agreement, express or implied, except as expressly provided in Section 10(b)
and (ii) that it is not relying and has not relied on any representations, warranties or statements by the Company or its Representatives whatsoever regarding
the Company or its Affiliates (for the avoidance of doubt, including any Forward-Looking Information (as defined below), but excluding information
regarding the Company or its Affiliates as may be disclosed by the Company in its public filings with the SEC), express or implied, including for purposes
of any determination of the Investor Group to acquire or dispose of equity or other interests of the Company or to engage in any other investment decision.
Without limiting the foregoing, each member of the Investor Group acknowledges and agrees that neither the Company nor any of its Representatives has
made or is making any representations or warranties whatsoever regarding any forecasts, projections, estimates or budgets regarding the Company or any
of its Affiliates, or otherwise regarding the future revenues, future expenses, future results of operations (or any component thereof), future cash flows or
future financial condition (or any component thereof) of the Company or any of its Affiliates or the future business and operations of the Company or any
of its Affiliates (any such information, “Forward-Looking Information”).
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(b)               The Company hereby represents and warrants that it has full power and authority to execute, deliver and carry out the terms

and provisions of this Agreement and to consummate the transactions contemplated hereby, and that this Agreement has been duly and validly authorized,
executed and delivered by the Company, constitutes a valid and binding obligation and agreement of the Company and is enforceable against the Company
in accordance with its terms. The Company represents and warrants that the execution of this Agreement, the consummation of any of the transactions
contemplated hereby, and the fulfillment of the terms hereof, in each case in accordance with the terms hereof, will not conflict with, or result in a breach or
violation of the organizational documents of the Company as currently in effect, and that the execution, delivery and performance of this Agreement by the
Company does not and will not violate or conflict with (i) any law, rule, regulation, order, judgment or decree applicable to the Company or (ii) result in
any breach or violation of or constitute a default (or an event which with notice or lapse of time or both could constitute such a breach, violation or default)
under or pursuant to, or result in the loss of a material benefit under, or give any right of termination, amendment, acceleration or cancellation of, any
organizational document, agreement, contract, commitment, understanding or arrangement to which the Company is a party or by which it is bound.

 
11.              Termination; Standstill Period.
 

(a)               Except as otherwise provided in this Section 11, this Agreement shall remain in full force and effect for the period (the
“Standstill Period”), and shall promptly terminate upon the end of the Standstill Period, such period commencing on the date of this Agreement and
ending on the date that is the later of (i) the 2024 Nomination Date and (ii) the effective date of any termination or resignation letter submitted by the New
Director; provided, however, that a non-breaching party may terminate this Agreement prior to the termination of the Standstill Period upon a judicial
determination that the Company or any member of the Investor Group, as the case may be, has materially breached any of the terms of this Agreement or
the Confidentiality Agreement and has failed to cure any such breach within 15 days of receipt of written notice of such determination.

 
(b)               (b) Notwithstanding anything to the contrary contained in this Agreement, Section 2(b), Section 2(c), this Section 11, and

Section 13 through Section 17 shall not terminate at the end of the Standstill Period, but shall remain in full force and effect through the conclusion of the
2024 Annual Meeting, provided that Section 2(b) and Section 2(c) shall so remain in full force and effect only if the 2024 Annual Meeting is held within 13
months of the 2023 Annual Meeting.

 
(c)               If this Agreement is terminated in accordance with this Section 11, this Agreement shall forthwith become null and void

(except as provided in Section 11(b)), but no termination shall relieve any party from liability for any breach of this Agreement and the Confidentiality
Agreement prior to such termination.

 
12.              Expenses. Each party shall be responsible for its own fees and expenses incurred in connection with this Agreement and all matters related to
this Agreement.
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13.              Notices. All notices, demands and other communications to be given or delivered under or by reason of the provisions of this Agreement shall
be in writing and shall be deemed to have been given (a) when delivered by hand, with written confirmation of receipt; (b) upon sending if sent by
electronic mail to the electronic mail addresses below, with confirmation of receipt from the receiving party by electronic mail; (c) one Business Day after
being sent by a nationally recognized overnight carrier to the addresses set forth below; or (d) when actually delivered if sent by any other method that
results in delivery, with written confirmation of receipt:
 
If to the Company: with mandatory copies (which shall not constitute notice) to:
  
KVH Industries, Inc.
50 Enterprise Center
Middletown, RI 02842
Attn: Felise Feingold

Email: ffeingold@kvh.com
 

Goodwin Procter LLP
The New York Times Building
620 Eighth Avenue
New York, New York 10018
Attn:    Joshua M. Zachariah
             Andrew H. Goodman
             Email: jzachariah@goodwinlaw.com agoodman@goodwinlaw.com
 

If to the Investor Group: with mandatory copies (which shall not constitute notice) to:
  
Black Diamond Capital Management, L.L.C.
2187 Atlantic Street, 9th Floor
Stamford, CT 06902
 
Email: sgoldfarb@bdcm.com

   eauerbach@bdcm.com

Kleinberg, Kaplan, Wolff & Cohen, P.C.
500 Fifth Avenue,
New York, NY 10110
Attn:    Christopher P. Davis

    Email: cdavis@kkwc.com
 

  
14.              Governing Law; Jurisdiction; Jury Waiver. This Agreement, and any disputes arising out of or related to this Agreement (whether for breach
of contract, tortious conduct or otherwise), shall be governed by, and construed in accordance with, the laws of the State of Delaware, without giving effect
to its conflict of laws principles. The parties agree that exclusive jurisdiction and venue for any Legal Proceeding arising out of or related to this Agreement
shall exclusively lie in the Court of Chancery of the State of Delaware or, if such court does not have subject matter jurisdiction, the Superior Court of the
State of Delaware or, if jurisdiction is vested exclusively in the Federal courts of the United States, the Federal courts of the United States sitting in the
State of Delaware, and any appellate court from any such state or Federal court. Each party waives any objection it may now or hereafter have to the laying
of venue of any such Legal Proceeding, and irrevocably submits to personal jurisdiction in any such court in any such Legal Proceeding and hereby further
irrevocably and unconditionally waives and agrees not to plead or claim in any court that any such Legal Proceeding brought in any such court has been
brought in any inconvenient forum. Each party irrevocably consents to accept service of process in any such Legal Proceeding by first class certified or
registered mail, postage prepaid, return receipt requested, addressed to it at the address set forth in Section 13. Nothing contained herein shall be deemed to
affect the right of any party to serve process in any manner permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY AND ALL
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT. Each of the parties
irrevocably agrees that, subject to any available appeal rights, any decision, order, or judgment issued by such above named courts shall be binding and
enforceable, and irrevocably agrees to abide by any such decision, order, or judgment.
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15.              Specific Performance. Each party to this Agreement acknowledges and agrees that the other party would be irreparably injured by an actual
breach of this Agreement by the first-mentioned party or any of its Representatives and that monetary remedies may be inadequate to protect either party
against any actual or threatened breach or continuation of any breach of this Agreement. Without prejudice to any other rights and remedies otherwise
available to the parties under this Agreement, each party shall be entitled to equitable relief by way of injunction or otherwise and specific performance of
the provisions hereof upon satisfying the requirements to obtain such relief without the necessity of posting a bond or other security, if the other party or
any of its Representatives breach or threaten to breach any provision of this Agreement. Such remedy shall not be deemed to be the exclusive remedy for a
breach of this Agreement, but shall be in addition to all other remedies available at law or equity to the non-breaching party.
 
16.              Certain Definitions and Interpretations.
 

(a)               As used in this Agreement the following terms when used herein will have the respective meanings set forth below:
 

“2024 Nomination Date” means the date that is thirty (30) calendar days prior to the notice deadline under the Bylaws for stockholders to submit
stockholder nominations for election to the Board at the 2024 Annual Meeting.
 
“Affiliate” and “Associate” (and any plurals thereof) have the meanings ascribed to such terms under Rule 12b-2 promulgated by the SEC under the
Exchange Act and shall include all persons or entities that at any time during the Standstill Period become Affiliates or Associates of any applicable person
or entity referred to in this Agreement; provided, however, that the term “Associate” shall refer only to Associates controlled by the Company or the
members of the Investor Group, as applicable; provided, further, that, for purposes of this Agreement, the members of the Investor Group shall not be
Affiliates or Associates of the Company and the Company shall not be an Affiliate or Associate of the members of the Investor Group.
 
“Annual Meeting” means an annual meeting of stockholders of the Company and any adjournment, postponement, rescheduling or continuation thereof.
 
“beneficial ownership,” “group,” “participant,” “person,” “proxy” and “solicitation” (and any plurals or variations thereof) have the meanings ascribed
to such terms under the Exchange Act and the rules and regulations promulgated thereunder, provided, that the meaning of “solicitation” shall be without
regard to the exclusions set forth in Rules 14a-1(l)(2)(iv) and 14a-2 under the Exchange Act, as of the date of this Agreement.
 
“Business Day” means any day that is not a Saturday, Sunday or other day on which commercial banks in the State of New York are authorized or
obligated to be closed by applicable law.
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“Bylaws” means the Company’s Amended and Restated Bylaws, as may be amended from time to time.
 
“Charter” means the Company’s Amended and Restated Certificate of Incorporation, as may be amended from time to time.
 
“Corporate Governance Guidelines” means the committee charters, corporate governance, ethics, conflict of interest, confidentiality, stock ownership
and trading policies and guidelines and similar governance documents that are generally applicable to members of the Board.
 
“DGCL” means the Delaware General Corporation Law, as may be amended from time to time.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
 
“Extraordinary Transaction” means any tender offer, exchange offer, merger, consolidation, acquisition, business combination, sale, recapitalization,
restructuring, or other transaction with a Third Party that, in each case, results in a change in control of the Company or the sale of substantially all of its
assets.
 
“Independent Director” means an individual that (i) qualifies as an “independent director” under applicable rules of the SEC, the rules of any stock
exchange on which the Company is traded and applicable governance policies of the Company and (ii) is not an employee, principal, Affiliate or Associate
of any of the members of the Investor Group or any of their Affiliates or Associates.
 
“Nominating Committee” means the Company’s Nominating and Corporate Governance Committee.
 
“Notice Deadline” means the notice deadline under the Bylaws for the nomination of director candidates for election to the Board at an Annual Meeting.
 
“Ownership Minimum” means the lesser of (i) 15.0% of the outstanding shares of Common Stock and (ii) 2,877,294 shares of Common Stock (subject to
adjustment for stock splits, reclassifications, combinations and similar adjustments).
 
“parties” means the Company, the Investor Group, and each of the members of the Investor Group (it being understood that the Investor Group and its
members shall be deemed a single party as the context requires).
 
“Representatives” means (i) a person’s Affiliates and Associates and (ii) its and their respective directors, officers, employees, principals, partners,
members, managers, consultants, legal or other advisors, agents and other representatives acting in a capacity on behalf of, in concert with or at the
direction of such person or its Affiliates or Associates.
 
“SEC” means the U.S. Securities and Exchange Commission.
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“Short Interests” means any agreement, arrangement, understanding or relationship, including any repurchase or similar so-called “stock borrowing”
agreement or arrangement, engaged in, directly or indirectly, by such person, the purpose or effect of which is to mitigate loss to, reduce the economic risk
(of ownership or otherwise) of shares of any class or series of the Company’s equity securities by, manage the risk of share price changes for, or increase or
decrease the voting power of, such person with respect to the shares of any class or series of the Company’s equity securities, or that provides, directly or
indirectly, the opportunity to profit from any decrease in the price or value of the shares of any class or series of the Company’s equity securities.
 
“Standstill Period” has the meaning set forth in Section 11(a).
 
“Stockholder Meeting” means each annual or special meeting of stockholders of the Company, or any action by written consent of the Company’s
stockholders in lieu thereof, and any adjournment, postponement, rescheduling or continuation thereof.
 
“Synthetic Equity Interests” means any derivative, swap or other transaction or series of transactions engaged in, directly or indirectly, by such person,
the purpose or effect of which is to give such person economic risk similar to ownership of equity securities of any class or series of the Company,
including due to the fact that the value of such derivative, swap or other transactions are determined by reference to the price, value or volatility of any
shares of any class or series of the Company’s equity securities, or which derivative, swap or other transactions provide the opportunity to profit from any
increase in the price or value of shares of any class or series of the Company’s equity securities, without regard to whether (i) the derivative, swap or other
transactions convey any voting rights in such equity securities to such person; (ii) the derivative, swap or other transactions are required to be, or are
capable of being, settled through delivery of such equity securities; or (iii) such person may have entered into other transactions that hedge or mitigate the
economic effect of such derivative, swap or other transactions.
 
“Third Party” refers to any person that is not a party, a member of the Board, a director or officer of the Company, or legal counsel to any party to this
Agreement.
 
“Voting Securities” means the Common Stock and any other securities of the Company entitled to vote in the election of directors.
 

(b)               In this Agreement, unless a clear contrary intention appears, (i) the word “including” (in its various forms) means “including,
without limitation;” (ii) the words “hereunder,” “hereof,” “hereto” and words of similar import are references in this Agreement as a whole and not to any
particular provision of this Agreement; (iii) the word “or” is not exclusive; (iv) references to “Sections” in this Agreement are references to Sections of this
Agreement unless otherwise indicated; (v) whenever the context requires, the masculine gender shall include the feminine and neuter genders; and (vi) all
references to “days” shall be to calendar days unless otherwise indicated as a “Business Day.”

 
17.              Miscellaneous.
 

(a)               This Agreement, including all exhibits hereto, with the exception of the Confidentiality Agreement, contains the entire
agreement between the parties and supersedes all other prior agreements and understandings, both written and oral, between the parties with respect to the
subject matter hereof.
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(b)               Except as provided in this Agreement, this Agreement is solely for the benefit of the parties and is not enforceable by any

other persons.
 
(c)               Except as explicitly provided in this Agreement, the obligations and covenants of each party under this Agreement are

several and not joint with the obligations of any other party, and no party shall be responsible in any way for the performance of the obligations or
covenants of any other party under this Agreement.

 
(d)               This Agreement shall not be assignable by operation of law or otherwise by a party without the consent of the other party.

Any purported assignment without such consent is void ab initio. Subject to the foregoing sentence, this Agreement shall be binding upon, inure to the
benefit of, and be enforceable by and against the permitted successors and assigns of each party.

 
(e)               Neither the failure nor any delay by a party in exercising any right, power or privilege under this Agreement shall operate as

a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or
privilege hereunder.

 
(f)                If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction to be invalid,

void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain in full force and effect and shall in
no way be affected, impaired or invalidated. It is hereby stipulated and declared to be the intention of the parties that the parties would have executed the
remaining terms, provisions, covenants and restrictions without including any of such which may be hereafter declared invalid, void or unenforceable. In
addition, the parties agree to use their reasonable best efforts to agree upon and substitute a valid and enforceable term, provision, covenant or restriction
for any of such that is held invalid, void or unenforceable by a court of competent jurisdiction.

 
(g)               Any amendment or modification of the terms and conditions set forth herein or any waiver of such terms and conditions must

be agreed to in a writing signed by each party.
 
(h)               This Agreement may be executed in one or more textually identical counterparts, each of which shall be deemed an original,

but all of which together shall constitute one and the same agreement. Signatures to this Agreement transmitted by facsimile transmission, by electronic
mail in “portable document format” (“.pdf”) form, or by any other electronic means intended to preserve the original graphic and pictorial appearance of a
document, shall have the same effect as physical delivery of the paper document bearing the original signature.

 
(i)                 Each of the parties acknowledges that it has been represented by counsel of its choice throughout all negotiations that have

preceded the execution of this Agreement, and that it has executed this Agreement with the advice of such counsel. Each party and its counsel cooperated
and participated in the drafting and preparation of this Agreement, and any and all drafts relating thereto exchanged among the parties will be deemed the
work product of all of the parties and may not be construed against any party by reason of its drafting or preparation. Accordingly, any rule of law or any
legal decision that would require interpretation of any ambiguities in this Agreement against any party that drafted or prepared it is of no application and is
hereby expressly waived by each of the parties, and any controversy over interpretations of this Agreement will be decided without regard to events of
drafting or preparation.
 

(j)                 The headings set forth in this Agreement are for convenience of reference purposes only and will not affect or be deemed to
affect in any way the meaning or interpretation of this Agreement or any term or provision of this Agreement.

 
[Signature Pages Follow]
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IN WITNESS WHEREOF, each of the parties has executed this Agreement, or caused the same to be executed by its duly authorized

representative, as of the date first above written.
 

 THE COMPANY:
   
 KVH INDUSTRIES, INC.
   
 By: /s/ Brent Bruun
 Name: Brent Bruun
 Title: President and Chief Executive Officer
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 INVESTOR GROUP:
   
 BLACK DIAMOND CAPITAL MANAGEMENT, L.L.C.
   
 By: /s/ Stephen H. Deckoff
  Name: Stephen H. Deckoff
  Title: Managing Principal
   
 By: /s/ Stephen H. Deckoff
  Name: Stephen H. Deckoff
   
 INVESTOR GROUP DESIGNEE
   
 By: /s/ Stephen H. Deckoff
  Name: Stephen H. Deckoff
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Schedule A

Schedule of Owned Shares
 

Member of Investor Group  
Shares Beneficially

Owned   
Shares Owned of 

Record  
Black Diamond Capital Management, L.L.C   3,298,597   3,298,597 
Stephen H. Deckoff   3,298,597   3,298,597 
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Exhibit A

Form of Resignation Letter
 

[·], 2023
 
KVH Industries, Inc.
Board of Directors
50 Enterprise Center
Middletown, RI 02842
 
Re: Resignation
 
Ladies and Gentlemen:
 

Reference is made to that certain Cooperation Agreement (the “Agreement”), dated as of February 3, 2023, by and among KVH Industries, Inc., a
Delaware corporation (the “Company”), and the entities and individuals set forth on the signature pages thereto. Capitalized terms used herein but not
defined shall have the meaning set forth in the Agreement.

 
Solely in the event that, as a result of any affirmative action taken by the Investor Group to reduce its ownership of the Company, the Investor

Group beneficially owns, in the aggregate, less than the Ownership Minimum, and conditional solely upon the foregoing, I hereby irrevocably offer to
resign from my position as a director of the Company and from any and all committees of the Board on which I serve, subject to acceptance of such
resignation by the Board, if and as required pursuant to Section 1(i) of the Agreement.

 
It is understood that this letter terminates automatically upon the occurrence of the termination of the Standstill Period.
 

Very truly yours,  
   
By:   
Name: Stephen H. Deckoff  
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Exhibit B

 
Form of Press Release
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Exhibit 99.1

 
KVH Industries Announces Support Agreement with Black Diamond Capital Management

 
Agrees to Nominate Black Diamond Managing Principal Stephen Deckoff to Board of Directors at the 2023 Annual Meeting

 
Company Grants Black Diamond a Waiver to Purchase Up to 25% of Common Stock

 
MIDDLETOWN, RI – February 3, 2023 - KVH Industries, Inc., (Nasdaq: KVHI) (“KVH” or the “Company”), today announced that it has entered into a
support agreement (the “Agreement”) with Black Diamond Capital Management, L.L.C. and certain of its affiliates (collectively, “Black Diamond”).
 
Pursuant to the Agreement, the Company has committed to nominate and support Black Diamond Managing Principal Stephen H. Deckoff as an
independent Class III director at the Company’s 2023 Annual Meeting of Stockholders (the “2023 Annual Meeting”), subject to certain conditions. Mr.
Deckoff will begin serving as a non-voting observer of the Company’s Board of Directors (the “Board”). Additionally, the Company has granted Black
Diamond a waiver under the Company’s stockholder rights plan allowing Black Diamond to acquire up to 25% of the Company’s outstanding common
stock.
 
“We welcome Steve to the Board and are pleased to have reached this agreement with one of our largest shareholders,” said Brent C. Bruun, KVH’s
President & Chief Executive Officer. “We remain fully focused on executing against our plan and prudently operating our business as we continue to work
with our advisors to review all strategic alternatives.”
 
“As a large shareholder, I look forward to joining the Board and contributing to the future success of this strong business,” said Mr. Deckoff. “I believe in
the opportunity to create value at KVH and look forward to working with my fellow directors on behalf of all shareholders.”
 
The Company will accept the resignation of one of its incumbent directors, which resignation will become effective at the 2023 Annual Meeting. Following
the election of Mr. Deckoff at the 2023 Annual Meeting, the KVH Board will continue to have seven directors.
 
The Agreement, which includes a voting commitment and customary standstill and related provisions, will be filed by KVH on a Form 8-K with the
Securities and Exchange Commission (“SEC”). The descriptions of the Agreement contained in this press release do not purport to be complete and are
qualified in their entirety by reference to the full text of the Agreement.
 
Goodwin Procter LLP served as legal counsel to KVH and Kleinberg, Kaplan, Wolff & Cohen, P.C. served as legal counsel to Black Diamond with respect
to the Agreement.
 
About Stephen H. Deckoff
 
Stephen H. Deckoff, 57, Mr. Deckoff is the Managing Principal of Black Diamond Capital Management, L.L.C. and is responsible for all portfolio
management and business operations. Mr. Deckoff has held or currently holds board seats on a number of Black Diamond portfolio companies, including
Consumer Portfolio Services, Inc., ION Media, Werner Ladder, White Birch, Bayou Steel, SmarteCarte, Sun World and PTC Alliance, among others. Prior
to the founding of Black Diamond in 1995, Mr. Deckoff worked at Kidder, Peabody & Co., Bear Stearns, Chemical Securities and Drexel Burnham
Lambert. Mr. Deckoff has a B.S. in Operations Research from the Engineering School at Cornell University.
 

 



 

 
About KVH Industries, Inc.
 
KVH Industries, Inc., is a global leader in mobile connectivity, content, and value-added services with innovative technology designed to enable a mobile
world. KVH develops, manufactures, and provides maritime communication hardware and services worldwide. Founded in 1982, the company has more
than a dozen offices around the globe with research, development, and manufacturing operations based in Middletown, RI.
 
Forward Looking Statements
 
This press release contains forward-looking statements that involve risks and uncertainties. For example, forward-looking statements include statements
regarding execution against our strategic plan, prudent operation of our business and enhancement of long-term value. Actual results could differ materially
from the results projected in or implied by the forward-looking statements made in this press release. Factors that might cause these differences include, but
are not limited to: unanticipated technical and other challenges that arise with the services provided by KVH; unanticipated technical or legal delays with
the services; customer and strategic partner responses; potential future changes to the pricing or other terms; and potential unforeseen costs or expenses of
providing the products and services. Certain of these and other risk factors are discussed in more detail in KVH’s Quarterly Report on Form 10-Q filed with
the SEC on December 6, 2022. Copies are available through KVH’s Investor Relations department and website, https://ir.kvh.com. KVH does not assume
any obligation to update forward-looking statements to reflect new information and developments.
 
KVH is a registered trademark of KVH Industries, Inc.
 
Contact:  KVH Industries, Inc.

Roger Kuebel
401-608-8945
rkuebel@kvh.com

 Longacre Square Partners
Dan Zacchei / Joe Germani
dzacchei@longacresquare.com
jgermani@longacresquare.com

 

 

 


